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EXECUTIVE SUMMARY

1. Alcohol advertising is in long-term decline. Since 1992 actual expenditure
has decreased 27.7% and when inflation adjusted has decreased 45.9%.
During the same period total advertising spend on all goods and services has
increased 88%.

Since the peak in 1998 alcohol adspend has decreased 55% and when
inflation adjusted by 63%.

In inflation adjusted terms 2006 has the lowest alcohol advertising
expenditure for any year in the past 20 years.

The statements in the Information document that both advertising
expenditure and volume have increased considerably since 1992 are
incorrect.

It will also be noted from the FAR report “Alcohol Sponsorship in New
Zealand” that alcohol sponsorship is also in long-term decline.

2. In New Zealand Internet advertising is 2% of the total amount of
advertising compared with the world average of 4.6%. Internet advertising in
all countries including New Zealand is increasing rapidly and the world share
is projected to increase to 6.5% in 2008. Alcohol Internet advertising in New
Zealand is very small and in 2005 was only 0.18% of alcohol adspend.

New Zealanders are large viewers of overseas websites and associated
advertising with a half of the top websites viewed by New Zealanders being
located overseas.

3. Advertising is very important to the New Zealand economy with adspend
being 1.39% of GDP, which is one of the highest in developed economies.
This is higher than USA, UK, and Australia. There is no consensus among
academics whether advertising drives GDP or visa-versa but there is a strong
correlation. Any ban or harsh measures that would reduce advertising, have
the associated risk of creating flow-on adverse effects to the economy and
creative industries. It is therefore a high-risk strategy without any economic
impact research.

4. The Madelin report commissioned by the European Commission examined
best practice by advertising self-regulatory organisations and made a humber
of recommendations. The bar is lifted considerably. A major effort will be
required by advertising self-regulatory organisations to meet the new high
standards.

FAR has developed a checklist based on Madelin and four other sources. The
ASA meets the standards except in two areas



- Independent audit of various functions and procedures
- Extending the jurisdiction of the ASA or create a sister organisation to
cover packaging, promotions and other marketing activities not
deemed to be advertising.
We understand both of these aspects are currently being considered by the
ASA.

5. On 26 October 2006 the European Commission issued a Communication
on “An EU strategy to support Member States in reducing alcohol related
harm”. On the matter of advertising it adopts the recommendations of
Madelin and said “... there is increasing clarity regarding the kinds of self-
regulatory best practices that will help create effective parameters of
behaviour for advertisers, and thus align advertising practice with social
expectations”.

It did not accept suggested bans of advertising and sponsorship.

6. Advertising self-regulation offers a number of significant advantages over
state regulation. In another study commissioned by the European
Commission from the Hans-Bredow-Institut at the University of Hamburg
there was a significant finding. It said “There is no clinching argument that
state involvement means better regulation. Quite the reverse is stated
sometimes arguing that in self-regulatory systems industry does really take
over responsibility and therefore ensures implementation”.

7. Two recent New Zealand examples of the state regulation of advertising
have been in the areas of prostitution and party pills advertising. Both have
been failures with large loopholes and inadequate enforcement with the
consequence the legislation did not achieve its objective.

8. There is high awareness by the public of the right to complain and there is
strong evidence of consumer use of that right. In the year to date over 1300
complaints have been received by the ASA, which is about double the
number of complaints received in 2005. Very few complaints relate to
alcohol.

9. There are two streams of academic research. The first is research that
maintains advertising is a cause of increased alcohol related harm, which is
usually published in public health academic journals. The second is the
opposing view, which maintains there is no link, but this research tends to be
published in marketing and legal media. The research is therefore contained
in two separate silos and in order to determine good policy it is necessary to
examine the research in both silos.

10. To demonstrate the difficulty in interpreting research there is a very
interesting 2006 study by Snyder that maintains that increased exposure to
advertising by youth leads to increased drinking. However since 1998 the
volume of alcohol advertising has decreased by 63% so we could expect a



reduction in consumption by youth. Public health researchers say this has not
occurred.

11. New Zealanders are huge consumers of overseas media and the
associated advertisements. This especially so for magazines, television and
the Internet. Thus if there was an advertising ban New Zealand consumers
would still be exposed to overseas generated alcohol advertisements.
Additionally companies have a legal obligation to protect and enhance the
shareholders’ investment in the company. Thus if there were a ban then the
companies would be obliged to use all legal means to promote their products.
This would undoubtedly include use of cross-border media. This is
exacerbated, as most major brands are overseas owned and the companies
have a global promotion strategy. This form of advertising would be beyond
New Zealand jurisdiction, which would have a number of socially undesirable
consequences.



SUBMISSION BY THE FOUNDATION FOR ADVERTISING
RESEARCH TO THE STEERING GROUP ON THE REVIEW
OF THE REGULATION OF ALCOHOL ADVERTISING

Background

1. The Foundation for Advertising Research (FAR) was established in April
2005. Its principal objective is

"“To provide research, information, expertise and advice on matters of
concern relating to advertising and other marketing issues, with the objective
of ensuring policy-makers are enabled to make evidenced based decisions
and policy.”

FAR operates in New Zealand and Australia. It has a formal relationship with
the University of Sunshine Coast, Queensland to undertake research on
behalf of FAR. The Social Marketing Advertising Research Team (SMART)
under the leadership of Associate Professors Debra Harker and Michael
Harker undertakes the research. Both Debra and Michael Harker have written
a large number of academic papers on various aspects of advertising and in
particular on advertising self-regulation. In our opinion they are the current
world leading academics on advertising self-regulation.

This submission concentrates on providing recent research and information
on various matters being considered by the Steering Group to assist the
Group to come to evidence based recommendations. Accordingly the
Steering Group questionnaire is not answered.

Alcohol Advertising Trends

2. It has been assumed that alcohol advertising is increasing in volume.
Indeed the Information Document makes statements on page 4 that since
1992 “there has been a significant increase in expenditure on alcohol
advertising” and on page 12 “the total volume of advertising has increased
considerably since 1992”. However both statements are incorrect.

We have analysed the Nielsen data since 1987. The data includes 2006 until
the end of September. We used the same trends for the first nine months of
the year by each media and projected them until the end of the year using
the October - December 2005 quarter as a benchmark. We had the
calculations checked by an independent consultant who used slightly different
methodology and used both 2004 and 2005 as a benchmark. His projections
were virtually identical.

In 1992 the total expenditure on alcohol advertising was $32.8 million and in
2006 we project it to be $23.7 million - a reduction of 27.7% (See Fig 1).



However if the data is inflation adjusted to 1992 dollars, which is indicative of
the volume of advertising, then the 2006 expenditure is $17.8 million - a
reduction of 45.9%. (See Fig. 2). Both of these figures reflect large
reductions in both expenditure and the consequential volume of advertising.
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Alcohol advertising expenditure steadily increased from 1987 until 1998 and
since that time has been in steady decline. These two trends can be seen
more clearly in Fig. 2, which is the inflation adjusted graph. Since the peak
in 1998 the reduction has been dramatic. In 1998 the adspend was $53.2
million and in 2006 is $23.8 million - a reduction of 55%, which when
inflation adjusted is 63%. This is a major factor to be considered by the
Steering Group.

Importantly in inflation adjusted terms 2006 has the lowest expenditure for
any year in the past 20 years. (See Fig 2.)

We have also analysed total advertising spend on all goods and services.
The advertising industry annually surveys total adspend by media and has
done so for the past 20 years. In latter years the Advertising Standards
Authority (ASA) has conducted the survey. It is important to note that the
survey is based on actual expenditure father than rate card used by Nielsen.



In 1987 the total adspend was $771 million, in 1992 $1169 million and in
2005 $2229 million. It 2006 there is a general expectation that adspend will
be flat and much the same as 2005 - say $2200 million. Thus since 1987 in
actual dollars total advertising has increased 185% compared with alcohol
advertising which has increased 17%. Since 1992 total advertising has
increased 88% but alcohol advertising has decreased 27.7%. It is clear that
as a percentage of total adspend alcohol is in long term decline.

What can be deduced from this phenomenon is that any saturation effect of
alcohol advertising is minimised as the advertising of other products and
services is increasingly overwhelming it.
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It should also be noted from the FAR research report “Alcohol Sponsorship in
New Zealand” that alcohol sponsorship expenditure is also in long term
decline. (6)



In the years 1987 - 1991 newspapers had the largest share of alcohol
adspend. (Fig 3). Following the Broadcasting Standards Authority (BSA) 1991
review broadcast alcohol advertising mentioning product and price was
allowed in broadcast advertisements from 1992 and consequently television
had the largest share. There has been long-term decline in alcohol adspend
for all media since 1992 except television. Its decline commenced in 1998
and there has been a collapse over the last three years.

Radio advertising presents an interesting situation. In 1991 broadcast alcohol
advertising could not mention product and price but radio received $2.8 in
revenue and in 1992 when the BSA removed the prohibition of mentioning
product and price, revenue increased slightly to $3.0 million and in 1993 to
$3.8 million which was the peak year. Since 1993 revenue has steadily
declined and is now $1.2 million - less than half of the 1991 revenue.

Fig 3

New Zealand Annual Liquor Advertising Spend Television
Press
Magazines
m— Radio
m— Cinema
%35,000,000 Outdoer

£40,000,000
—— Letterbox

$30,000,000 — Online

425,000,000

$20,000,000

$15,000,000

$10,000,000

$5,000,000

Internet Advertising

3. The statement is made on page 15 of the Information document that
“Alcohol advertising is shifting from broadcast advertising towards other
forms of advertising, including interactive Internet advertising, through cell
phone text messages, competitions, loyalty card schemes, liquor-branded



merchandise and giveaways.” Internet and SMS are commonly called “new
media” but competitions, loyalty schemes, merchandising and giveaways are
traditional marketing tactics that have been in use for decades and certainly
before the BSA review in 1991. We have found no evidence that there is an
increase in these traditional forms of marketing and a consequential
displacement from broadcast advertising. The reduction in television
advertising since 1998 has been almost $30 million and if this had been
transferred to the other forms of marketing it would be very apparent in the
marketplace.

The SMS media is not measured and the common view is that it is a very tiny
proportion of total adspend. However Internet is rapidly growing as an
advertising medium and is measured both in New Zealand and
internationally. There are some very interesting trends.

The World Advertising Research Center (WARC) has recently released its
research on world advertising expenditure from 78 countries (14). In terms
of world adspend by media Internet is 4.6% in 2005 compared with 3.6% in
2004. ZenithOptimedia forecast that the Internet will attract 6.5% of world
advertising in 2008 (15).

In New Zealand Internet is still low with only 2% of total adspend in 2005
and 0.7% in 2004. By comparison the share in other countries in 2005 is
Australia 6.3%
Norway 8.8%
Sweden 8.5%
UK 9.9%
USA 8.1%

Clearly New Zealand is well behind other countries, which has been
attributed to a number of factors but the main one is the low level of
broadband penetration in New Zealand. Internet advertisements in video
form require broadband to be effective. However the rate of growth is high
albeit from a small base. WARC recorded that New Zealand had the highest
growth from 2004 to 2005 out of the 31 countries measured (14).

In terms of New Zealand alcohol Internet advertising there was only $79,000
adspend in 2005 (0.18% of all alcohol adspend) and even less is projected
for 2006. There are house websites by some brands but none of these are
measured by Nielsen and do not appear in the top 250 sites by unique
browser visits.

New Zealand is exposed to viral advertisements. These advertisements have
sufficient appeal for people to email them to friends and colleagues - a form
of Word of Mouth advertising. For a viral advertisement to be successful it
must have outstanding creative. An example of a successful viral
advertisement is the award winning Big Ad by Carlton United Breweries,
which, we are informed, was measured to be circulating in New Zealand
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within minutes of its release in Australia. There is another for William Lawson
whisky called the Scottish Haka currently circulating in New Zealand that
came from Scotland. Interestingly neither of the brands advertised are widely
available in New Zealand.

New Zealanders do not confine themselves to New Zealand sites. They take
advantage of the ‘world” part of the World Wide Web. According to Hitwise
New Zealand, who measure the the most popular websites visited by New
Zealanders, 6 of the top 10 and 12 of the top 25 websites visited in
September were overseas based (10). Significantly the websites that had
appeal to younger people www.bebo.com and www.myspace.com were
ranked 6™ and 23™ respectively. Both sites contain advertisements and
myspace had alcohol advertisements.

Hitwise also ranks the four fastest growing websites and all were overseas
based.

We come to the following conclusions:-

(@) That Internet advertising and use of the Internet generally has been
hampered because of the lack of broadband.

(b) That Internet advertising is very small in New Zealand but is increasing
rapidly.

(c) That the current competition for broadband and new regulatory
environment will assist the growth of the Internet and the use of the Internet
as an advertising medium.

(d) That New Zealanders commonly access overseas websites and are
exposed to advertisements on those sites which are not subject to New
Zealand jurisdiction. Similarly overseas viral advertisements are not subject
to New Zealand jurisdiction. The only way to regulate these advertisements
would be to pass a law making their viewing unlawful.

Advertising and the Economy

4. Advertising plays a significant role in the New Zealand economy. WARC
research reveals that advertising expenditure in New Zealand, as a
percentage of GDP is 1.39%. This is the third highest in the world by
developed countries. Hong Kong is the highest with 3.26% and Portugal
second with 1.4%. There are 14 other countries that are higher than New
Zealand but they are all developing countries. The highest is Ukraine with
8.79%.

Other countries are

USA 1.24%
UK 1.14%
Australia 1.07%
Sweden 0.72%
Norway 0.56% (14)
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Academics are divided whether advertising causes a rise or fall in GDP or
whether it is a consequence of GDP. However it is clear that there is a
correlation between GDP and adspend (3). There are a number of threats to
certain types of advertising - alcohol, food and beverages, children and
prescription medicines. If advertising in these categories were banned or
severely restricted then because of the correlation between adspend and GDP
it is possible that there would be adverse flow-on effects to the economy.
Economic and advertising academics would see the situation as a wonderful
case study to determine whether advertising was a cause or effect of GDP.
We conclude that bans or severe restrictions are a high-risk strategy which
could have unforeseen adverse effect to the nation’s economy.

The importance of advertising to the economy is emphasised when per capita
adspend is compared with other countries.

In terms of total adspend per capita in US$ New Zealand is 7*" in the world.
When ranked on a PPP basis New Zealand is 3.

By media adspend per capita in US$ New Zealand is ranked 12 for
television, 10" for print, 3rd for radio, 14" for cinema, 17" for outdoor, and
12" for Internet. New Zealand is somewhat unusual in that it ranks highly in
all media (14).

New Zealand’s share of world adspend is tiny - just 0.2% (14). New Zealand
advertising therefore does not have much impact on the world but has a
large impact in New Zealand. The advertising industry is robust and
important to the New Zealand economy not only in terms of its high
contribution to GDP but also it is a lynchpin of the creative industries. Lee
Tamahori gained his experience as a film director by creating award winning
advertisements. The advertising industry provides ongoing employment to
actors, filmmakers, special effects personnel and the infrastructure needed
for a vibrant film and stage industry.

We conclude that if any bans or restrictions are contemplated an economic
study be commissioned to measure the impact on the creative industries and
the economy in general.

Advertising Self-Regulation

5. The question of whether advertising should be self-regulated or
Government regulated is currently being asked in a number of countries. The
European Union was sufficiently concerned to conduct an inquiry, which it did
by means of a Round Table on Advertising Self-Regulation. The Chairman
was Robert Madelin (Director-General, European Commission; Health and
Consumer Protection DG). The report titled “Self-Regulation in the EU
Advertising Sector: A Report of Some Discussion Among Interested Parties”
(the “Madelin Report”) was released in July 2006 (4). The Madelin Report is
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constructive in that in clearly identifies the weaknesses of advertising self-
regulation as well as it strengths and focuses on developing a best practice
model to remedy the weaknesses. It is supportive of advertising self-
regulation provided that best practice standards are adopted. There is little
question that the recommended best practice model raises the bar
substantially and will be a challenge for some advertising self-regulatory
organisations. However the best practice standards can also be applied to co-
regulatory and state regulatory organisations in any area and it is
questionable whether any regulatory organisation in New Zealand fully
complies with the new standards.

The Madelin Report is somewhat of a breakthrough as it has removed the
debate from an exchange of slogans by supporters and opponents of
advertising self-regulation to a practical but challenging solution. As Robert
Madelin succinctly states in his Foreword "We achieved, I think, a move from
black and white dialogues of the deaf towards a greater shared
understanding of the constraints around SR performance in Europe
today....but I believe that overall the report reflects an almost unprecedented
in-depth exchange between practitioners and stakeholders on the desired
components of best practice SR in one sector.”

On 26 October 2006 the European Commission released its Communication
on “An EU strategy to support Member States in reducing alcohol related
harm” (5). The Communication deals with the full range of alcohol related
issues and makes recommendations for action. On the matter of advertising
the Communication states “...there is increasing clarity regarding the kinds of
self-regulatory best practices that will help create effective parameters of
behaviour for advertisers, and thus align advertising practice with social
expectations.” There is a specific reference to the Madelin Report. In short
the Communication has adopted the recommendations contained in the
Madelin Report including the need for independent monitoring. It did not
accept the recommendation contained in the report * Alcohol in Europe - A
Public Health Perspective” by Anderson and Baumberg, that had been
commissioned by the European Commission, that there be “incremental long-
term development of no advertising on TV and cinema, no sponsorship, and
limitation of messages and images only to those that refer to the quality of
the product” (2).

Thus the stringent recommendations for best practice as recommended by
the Madelin report are effectively the requirements for advertising self-
regulatory organisations in Europe. The Report concentrates on the key
determinants of the Best Practice Model and identifies four key areas -
effectiveness, independence, coverage, and funding.

i) Effectiveness

To be effective the self-regulatory organisation should provide
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(a) Copy Advice - Free copy advice to advertisers, agencies and media prior
to publication.

(b) Complaint Handling - Performance objectives should be established,
published and monitored. Timeliness is an essential criterion. Other aspects
are ease of complaint, publication of decisions and transparency.

(c) Sanctions - Timely withdrawal of an advertisement in breach is essential.
The report comments that withdrawal along with the associated publicity is
an effective penalty and more effective than fines. It is important that media,
agencies and advertisers should be involved in the enforcement, which will
occur in tripartite regimes.

(d) Consumer Awareness and Satisfaction - Consumers should be aware of
their right to complain There should be regular consumer surveys.

ii) Independence

Openness, independency and transparency are critical. Therefore all
stakeholders should be involved in the drafting of the codes, the adjudication
body should have a substantial number of non-industry persons and their
nomination and appointment process should be transparent.

iii) Coverage

With the advent of the nhew media new methods of marketing have
developed such as viral marketing and word of mouth marketing. Additionally
packaging is increasingly being used as a promotional tool. Therefore it is
important for advertising self-regulatory organisations to either extend their
jurisdiction to all promotional material or have another body that has
jurisdiction. This is particularly important for sensitive products such as
alcohol and treat food.

iv) Funding

The self-regulatory organisation should be properly funded to carry out its
tasks in a professional manner in accordance with best practice standards.
The two models of funding - Membership and Levy are discussed and the
Levy model recommended.

The Madelin best practice standards are totally consistent with the “House
Model” developed by Associate Professors Debra Harker and Michael Harker
and first presented to the ASA “High Level Forum” in 1998 (7). Debra and
Michael Harker have developed the model further in subsequent academic
articles. They list seven criteria, which in brief are as follows:
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1. Funding - Proper funding.

2. Written Code of Ethics - Deals with specific problem of concern to
consumers.

3. Complaint Acceptance - An independent code admimistrator should receive
all complaints.

4. Code Enforcement - Hearing by independent adjudication board with
appeals process.

5. Audit - There should be periodic audit of various operations and processes
of the self-regulatory organisation.

6. Education - Ongoing education of industry and publication of
adjudications.

7. Creation of Public Awareness - The codes and complaint procedure should
be widely publicised

Using the seven criteria the Harkers constructed a model *house’ using

Funding as the foundation and other elements as various parts of the
construction, as shown in the following diagram.

Fig 4 — Towards Effective Advertising Self-Regulation: The 7 Components
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The FAR Checklist

6. FAR has created an 82 point checklist to measure whether an advertising
self-regulatory organisation meets the required standards of best practice. It
takes into account the Madelin requirements, the Harker House model and
information sourced from three other authorities. The methodology adopted
is to include in the checklist all of the standards recommended by all five
sources and where there is duplication the higher standard is adopted. The
general headings used are those developed by Debra and Michael Harker, but
expanded slightly to accommodate new factors.

The essential question is how the ASA self-regulatory system performs when
measured against the checklist. We have not undertaken a formal
assessment but it is clear that the ASA rates well. It is strong in the areas of
independence, coverage of codes, involvement of all media, commitment by
industry, independence of Complaints Board with public member majority
(including a public health representative), appointment process of public
members, diversity of public members, acceptance and enforcement of
decision by industry, funding, consumer focus, stakeholder involvement in
development of codes, regular review of codes, commitment of members,
written decisions, decisions publicly released, ease of complaint, timeliness,
right of appeal, awareness of right to complain, breach of codes in one media
applies to all media, tracking of complaints to meet KPIs, continuing
education of industry and copy advice. Additionally members of the ASA
operate prevetting and advisory services.

There are two areas of weakness. First is the need for independent audit of
various functions. There are internal audits but these need to be extended to
external independent audits. This is being addressed by the ASA.

The second is to either extend the jurisdiction of the ASA or to establish a
sister body that will deal with packaging and other promotional material or
promotions not currently considered to be advertising and within the
jurisdiction of the ASA. This also is being addressed.

It is important to note that these two areas were identified in the Madelin
report as being new aspects to be included in best practice standards. In our
view these are two aspects that should be considered by the Steering Group.

Government Regulation - Self-Regulation

7. It has been Government policy for two decades to encourage self-
regulation. The Ministry of Consumer Affairs has been active in not only
encouraging self-regulation but also giving advice on best practice. The
Ministry has been very successful in assisting the establishment of self-
regulatory organisations in a number of areas. The ASA has had continual
dialogue with the Ministry for at least 20 years.
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Advertising self-regulation can trace its roots back to 1937 when the
International Chamber of Commerce (ICC) introduced its first Advertising
Ethics Code and encouraged countries to adopt it. There have been
numerous revisions of that code and new ICC codes introduced on different
issues. The ICC Codes still remain as the world standard in Codes and most
countries throughout the world (including New Zealand) have modelled their
individual Codes on the ICC Codes. Hence there is worldwide similarity of the
Codes. As advertising is a global business with global brands it make
considerable sense to have standardised wording throughout the world.

Self-regulation of advertising has a number of advantages, which in brief
are:

Quicker. - A 2005 survey by FAR of Broadcasting Standards Authority (BSA)
decisions for broadcast programme complaints showed that the average time
taken from the making of the complaint to the actual communication of the
result was 95 business days in 2004 and 72 business days for the then 2005
year to date (20 July). This can be compared with the ASCB for advertising
complaints where the average time in 2004 was 27 days and in 2005 25
days. It should be emphasised that this in no way implies criticism of the BSA
or its staff. The issue is the procedures the BSA must follow pursuant to the
Broadcasting Act.

Adaptable. - If a Code needs to be revised this can be done quickly to meet
changed circumstances. The process with full stakeholder consultation
usually takes a few months but can be completed in weeks. State regulation
requires legislation, which is usually measured in years. Even co-regulation is
cumbersome - the Australian Complaints Resolution Panel for therapeutic
advertising requires Ministerial consent to allow an observer to attend a
meeting.

No legal loopholes. - There is a requirement that the codes be followed in
the spirit as well as the letter. Legal technicalities therefore cannot be used in
a defence as the spirit and intention of the codes are paramount. In a black-
letter law state system legal technicalities can be used.

Responsive regulation. - One of the virtues of advertising self-regulation is
that it is Responsive Regulation as espoused by Ayres and Braithwaite in
their book Responsive Regulation - Transcending the Deregulation Debate (1)
that was a landmark publication in the academic development of Responsive
Regulation.

In essence Responsive Regulation is the philosophical underpinning of the
development of self-regulation particularly in Australia and New Zealand and
has been adopted and followed by the ASA since 1992/3.

In explaining Responsive Regulation Ayres and Braithwaite state (page 5):
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"Responsive regulation is distinguished (from other strategies of market
governance) both in what triggers a regulatory response and what the
regulatory response will be. We suggest that regulation be responsive to
industry structure in that different structures will be conducive to different
degrees and forms of regulation. Government should also be attuned to the
differing motivations of regulated actors. Efficacious regulation should speak
to the diverse objectives of regulated firms, industry associations, and
individuals within them. Regulations themselves can affect structure (e.g.,
the number of firms in the industry) and can affect motivations of the
regulated.

We also conceive that regulation should respond to industry conduct, to how
effectively industry is making private regulation work. The very behaviour of
an industry or the firms therein should channel the regulatory strategy to
greater or lesser degrees of government intervention.”

It therefore follows that in designing a regulatory regime that the following
should be taken into account:-

- Members of the ASA are highly motivated to self-regulate in a
responsible manner.

- Government should be cautious to ensure that any intervention does
not undermine the motivation of the various industry members to responsibly
self-regulate.

- The behaviour of the industry as reflected by the ASA self-regulatory
system is of a high standard thus any Government intervention should be on
a lesser scale.

9. Ayres and Braithwaite expand on their views on page 19 and state:-

"...3. A strategy based totally on persuasion and self-regulation will be
exploited when actors are motivated by economic rationality. [Hence the
need for a self-regulatory body that can ensure high levels of compliance].

4. A strategy based mostly on punishment will undermine the good will of
actors when they are motivated by a sense of responsibility.

5. Punishment is expensive,; persuasion is cheap. A strategy based mostly
on punishment wastes resources on litigation that would be better spent on
monitoring and persuasion. (A highly punitive mining inspectorate will spend
more time in court than in mines)

6. A strategy based mostly on punishment fosters an organised business
subculture of resistance to regulation wherein methods of legal resistance
and counterattack are incorporated into industry socialization (Bardach and
Kagan, 1982%*). Punitive enforcement engenders a game of regulatory cat-
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and-mouse whereby firms defy the spirit of the law by exploiting loopholes,
and the state writes more and more specific rules to cover the loopholes”.

*”Going by the Book: The Problem of Regulatory Unreasonableness” (1982)

The ASA has followed a policy of Responsive Regulation as outlined by Ayres
and Braithwaite since 1992/3. The structure of the industry and of the ASA
allows Responsive Regulation to operate successfully. The following features
are worth highlighting:

- There is an economic imperative to operate a successful self-
regulatory regime. The media rely on income from advertising to
sustain their businesses. If consumers are misled or offended by a
particular medium or consider it is publishing or broadcasting
advertisements which are socially irresponsible then they will no longer
support that medium.

Circulation, viewership or listenership will fall as consumers lose trust
in the medium. The inevitable consequence is a loss of advertising
revenue as advertisers place their advertisements elsewhere. In order
to sustain revenue in the longer term the media rely on a high level of
trust by consumers.

It is therefore in their self-interest to have codes and a complaints
system that genuinely protects consumers and reflects prevailing
community standards. It is also why media, on a daily basis, will not
accept advertisements that do not meet the standards set out in the
ASA Codes.

- The same arguments apply to advertisers and advertising agencies for
they too will lose revenue in the longer term if they mislead or offend
consumers or act in a socially irresponsible manner.

-  The ASA self-regulatory system makes extensive use of persuasion. It
is a key reason as to why it has 100% compliance with its requests to
withdraw advertisements found in breach of the Codes by the ASCB.

- Instead of a culture of resistance and regulatory cat-and-mouse the
ASA has established a culture of respect not only for the provisions of
the Codes but also the spirit and intent of the Codes.

- If the ASA had a punishment system such as fines then the whole
structure would be undermined. The support for the ASA self-
regulatory system would diminish and a culture of resistance,
exploitation of loopholes and vastly increased expenditure would
develop. It would be self-defeating.
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Social responsibility - The concept of social responsibility is included in all
ASA codes. The Liquor Code demands a high level of social responsibility.
This is a key advantage of self-regulation as black letter law cannot have
such a concept but must spell out in detail the specific disallowable
behaviours. The latter very restricting and even a junior creative can find
other ways to design an advertisement that would comply with the law but
still be socially irresponsible.

In summary advertising self-regulation offers a number of advantages that
are not available to a state regulatory system.

The European Commission commissioned a study from the Hans-Bredow-
Institut for Media Research at the University of Hamburg. The study was
titled “Study on Co-Regulation Measures in the Media Sector” (9). It was
primarily a study of the effectiveness and practices of co-regulation vis-a-vis
state regulation in the media sector. Within its ambit was the regulation of
editorial/programmes and advertising. However, because of the prevalence
of advertising self-regulation and that co-regulation contains elements of
self-regulation it also had to examine self-regulation. On this aspect the
Report said (pl17)

"Within the understanding of this study co-regulation is typified by a specific
combination of state and non-state regulation. Other forms of combining
state and non-state regulatory activities are singled out as well as systems
without any state involvement. The latter could be called (pure) self-
regulation.

For a regulatory system to be classified as co-regulation does not mean that
it is per se more effective in achieving an objective than a self-regulatory
system.”

The report then concludes "There is no clinching argument that state
involvement means better regulation. Quite the reverse is stated sometimes
arguing that in self-regulatory systems industry does really take over
responsibility and therefore ensures implementation.”

This is an important conclusion from an independent body. We can find no
research that concludes that state regulation or co-regulation is superior to
self-regulation.

Examples of State Regulation

8. State regulation of advertising has not been successful in New Zealand. In
recent years there have been two Acts that have attempted to regulate two
sensitive areas - prostitution and party pills. Both Acts are unsatisfactory and
exemplify why state regulation is ineffective and inappropriate for
advertising.
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The Prostitution Reform Act 2003 restricts the advertising of commercial
sexual services. Advertising in cinemas, television or radio is prohibited.
Advertising in newspapers and magazines is permitted only in the classified
advertisement section. This shows a lack of understanding between media
and audience. For instance advertising on the Playboy TV channel is
prohibited where the audience is clearly defined and appropriate. On the
other hand flyers can be distributed in suburban letterboxes with free trial
offers and newspapers can have full-page advertisements in the classified
section. The ASA codes focus on the audience and would therefore take a
more commonsense approach of allowing advertisements on the Playboy
Channel but not allow flyers to be distributed randomly in suburban
letterboxes. The law does not allow a commonsense approach nor does it
achieve its objective that such advertising be discreet.

The Misuse of Drugs Amendment Act 2005 prohibited the advertising of party
pills containing BZP in television, radio, newspaper and magazine media or
any other media prescribed by regulation. No regulations have been passed.
The legislation is full of loopholes and does not cover the primary way party
pills are advertised, which is by posters and small billboards outside shops.
There was little or no education to the industry about the Amendment as
would happen with self-regulation. When a newspaper published an
advertisement by a retailer it became apparent that neither the newspaper
nor the retailer knew it was against the law. A Minister of the Crown made a
complaint to the Advertising Standards Complaints Board (ASCB) wanting
swift action from the ASA. Unfortunately as its jurisdiction had been removed
it could not process the complaint, as it was the responsibility of the Ministry
of Health. Everyone realised that this would take months to process through
the courts. The ASCB did receive a complaint on a party pill advertisement
delivered into a suburban letterbox. As it had jurisdiction it processed the
complaint, which was upheld. This is an excellent example of why self-
regulation is more effective than state regulation.

Awareness of right to complain

9. The ASA recently commissioned research from UMR Research to measure
the awareness by the public of the right to complain about advertisements.
This was done as part of a monitoring process pursuant to best practice
standards. There is a very high awareness of the right to complain but there
was low brand awareness of the ASA. We are informed that the ASA has
adopted a rebranding strategy, which is already underway. However it is
important to note that if the complaint was directed to the wrong agency that
it would still be received by the ASA due to the arrangements in place with
those agencies. The details of the research are as follows.

87% are aware that they can make complaints about advertising.
6.5% named the ASA or ASCB as the body that takes formal complaints.



21

51% named organisations that are members of the ASA or organisations with
which there are arrangements to forward complaints or in a minority of cases
organisations that would usually forward on the complaint.

42.5% were unsure.

BUT when prompted

61% named the ASA

41% named the ASCB

One aspect this research highlights is the difficulty a new organisation would
have in getting public recognition and awareness. This occurred in Ireland
where a separate statutory organisation was established but it received nil
complaints but the ASA continued to receive complaints as before. If a
separate complaints organisation was set up in New Zealand it is likely that
the public would continue to complain to the ASCB and the advocates would
switch to the new organisation. This was the pattern in 1991-1993 when both
the ASA and BSA had jurisdiction over advertising complaints.

The number of complaints is also evidence of awareness by the public and
how to complain. In 2005 there were 679 complaints about 461
advertisements. As at 10 November 2006 the ASA had received over 1300
complaints about 435 advertisements. At the same date there had been
decisions on 19 different alcohol advertisements

Research

10. Academic research is important when developing new policy. However it
is important that not only is there a rigorous examination of the research but
also that all research covering opposing viewpoints is examined. To date the
debate as to whether advertising causes minors to drink, increases
consumption and is a cause of the abuse of alcohol has been dominated by
academic research concluding that advertising causes harm. Many of these
academic articles are published in the public health academic media. There is
also research that comes to opposite conclusions but generally this appears
in other academic media such as in marketing and legal publications. As a
consequence the debate is occurring in two separate silos and therefore
policymakers need to explore both silos to obtain a balanced view.

For example John Luik has published two important studies in 2004 (11) and
2006 (12), which come to the conclusion that there is no causal link between
advertising and consumption or usage of alcohol by young people. The 2006
study also contains a critical evaluation of the Leslie Snyder 2006 study that
concluded that alcohol advertising contributes to increased drinking by youth
(13).

There is also a very erudite discussion by Todd Zywicki on brand advertising
and price advertising (12). He concludes that brand advertising decreases
consumption and price advertising increases consumption. His views on
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brand advertising are contrary to a number of studies by public health
academics.

It is not the intention of this document to discuss the various academic
articles and research. There is an excellent review of the literature in the FAR
research report “Alcohol Sponsorship in New Zealand” (8) sent separately to
the Steering Group and also on the FAR website www.ffar.org. However, if
Snyder is right and reduced advertising would lead to lower alcohol
consumption by youth then we could have expected to see a reduction in
consumption since 1998 over which time the volume of advertising has
reduced by 63%. Public health researchers say that this has not happened.

The World Today

11. We live in a fast changing world and this is particularly so with the
media. The Internet has revolutionised access to information and advertising
as well as communication, demanding innovative approaches to regulation.
State regulation cannot regulate the Internet without harsh measures such
as banning or censoring. Such measures are unacceptable in a free and
democratic society. Also Government has a policy to make broadband
available to all as rapidly as possible. This will speed up the process of
allowing overseas information and advertisements to be viewed in New
Zealand.

New Zealanders are large consumers of overseas media with 13 of the 25
most popular websites being overseas based. Video streaming experienced
rapid growth in 2006 and provides another advertising opportunity. There are
2500 overseas magazine titles sold in New Zealand according to the
Magazine Publishers Association. Virtually all of the major Australian
magazines are sold in New Zealand. There are over 50 television channels
beamed in from overseas containing programmes and advertisements. More
channels are anticipated in the near future. New Zealander commonly access
overseas newspapers online. Consequently New Zealanders have huge
exposure to overseas advertising.

On the other hand alcohol marketers have a legal obligation to their
shareholders to safeguard and enhance their investment. If there was a ban
on alcohol advertising not only is it easy for alcohol marketers to reach New
Zealand consumers by legally using overseas media but also arguably they
are legally obliged to do so. A vast majority of alcohol brands are overseas
owned and controlled from offices in Sydney, Hong Kong or Europe. They
often see Australia and New Zealand as one market, so using Trans-Tasman
or Asia-Pacific media is a logical decision to make.

FAR interviewed the major alcohol marketers in New Zealand. Each
expressed the desire to advertise and market their products in a socially
responsible manner in accordance with the ASA codes. When asked if there
were a ban or harsh measures introduced none had a contingency plan but
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made it clear that they would be obliged to exploit every legal avenue which
might include utilisation of overseas media. It was also clear that all strategic
decisions about major international brands are made overseas.

We therefore conclude that the introduction of an advertising/marketing ban
or harsh measures is a high-risk strategy as it could well force the alcohol
marketers to utilise the ample opportunities offered by cross border media to
advertise to New Zealanders in an uncontrolled manner.

Glen Wiggs

Director
Foundation for Advertising Research
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